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FRAUD IN SOUTH AFRICA:

Key Elements of the Crime

INTENT

MENS REA

False statement Legally prohibited Deliberate and Harm or loss to
or deception. act. purposeful. a victim.

All elements must be proven beyond a reasonable Goubt.

Understanding Fraud
in Plain English

Fraud is one of the most common — and most misunderstood
— criminal offences in South Africa. It appears in headlines
almost daily, from corporate scandals to social grant fraud, but
many people are unclear about what the law actually defines as
fraud.
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Elements of Fraud -

UNLAWFULNESS INTENT PREJUDICE

MENS REA

False statement Legally prohibited Deliberate and Harm or loss to
or deception. act. purposeful. avictim.

All elements must be proven beyond a reasonable Goubt.

The four legal elements that must be proven to secure a fraud conviction in South Africa.

In this article, our attorneys at SD Law - Simon Dippenaar &
Associates Inc. explain the definition of fraud in South African
law, the elements that must be proven, possible penalties, and

what to do if you are accused of this serious crime.

The legal definition

Fraud is a common law crime in South Africa. That means it's
not set out in a single statute, but has been developed through

case law over time.
The standard legal definition is:

Fraud is the unlawful and intentional making of a
misrepresentation which causes actual or potential prejudice
to another person.

Put simply, fraud is lying for gain, to someone else’s loss.

What the State must prove

For the State to secure a conviction for fraud, it must prove all of

the following elements beyond reasonable doubt:
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3. Intent (Mens Rea) - the misrepresentation must be
deliberate, not accidental.

4. Prejudice — there must be actual or potential harm caused to
another person, company, or the State.

If even one of these elements is missing, the crime of fraud

cannot be proven.

Common examples

Fraud can occur in many different contexts. Some common

examples include:

» Corporate Fraud - false financial statements or inflated
profits.

¢ Insurance Fraud - staging an accident to claim insurance.
e Banking and Credit Card Fraud - using stolen card details.
e Employment Fraud - submitting false qualifications or CVs.

* Social Grant Fraud — misrepresenting circumstances to claim
SASSA benefits.

Fraud is not limited to big corporations — ordinary South
Africans can face charges for seemingly “small”

misrepresentations that still cause prejudice.

Fraud vs. Theft -
What's the Difference?

While fraud and theft are often confused, the two crimes are
distinct.
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Fraud is about deception, while theft is about taking.

Possible penalties

Fraud is treated as a serious offence. Depending on the
circumstances, penalties may include:

e Heavy fines.

e Restitution (repaying the victim).

e Imprisonment (which can run into years, even decades, in

mMajor cases).

Sentencing depends on factors such as:

The value of the prejudice caused.

The sophistication of the fraud.

Whether it was a first offence or part of a pattern.

The impact on the victim(s).

Companies themselves can also be held liable if corporate

officers commit fraud in the course of business.

Defending a Fraud Charge

Being accused of fraud does not mean automatic conviction.
Possible defences include:

e Lack of intent (no deliberate misrepresentation).

* Misrepresentation was not material.

e No actual or potential prejudice occurred.
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What To Do If Accused of Fraud

If you or your business are facing fraud allegations:

1. Do not make statements to police or investigators without
legal advice.

2. Contact a lawyer immediately — the early stages of a case are
critical.

3. Preserve all documentation that could support your defence.

4. Seek representation from a criminal defence attorney with
specific experience in fraud cases.

At SD Law, we have successfully represented clients accused of
fraud, ensuring their rights are protected throughout the

pprocess.

Frequently Asked Questions

' A

Is fraud a criminal or civil matter? v

Can you go to jail for fraud in South Africa? v

What is the difference between fraud and
forgery?

. w

Contact SD Law today for expert legal representation in fraud
and other criminal matters. Our attorneys are available 24/7 to

protect your rights.

Read more:
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Disclaimer

The information on this website is provided to assist the reader with a general
understanding of the law. While we believe the information to be factually accurate,
and have taken care in our preparation of these pages, these articles cannot and do
not take individual circumstances into account and are not a substitute for personal
legal advice. If you have a legal matter that concerns you, please consult a qualified
attorney. Simon Dippenaar & Associates takes no responsibility for any action you may
take as a result of reading the information contained herein (or the consequences

thereof), in the absence of professional legal advice.
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Contract disputes

CONTRACT DISPUTES ARE ONLY HUMAN, BUT THERE ARE WAYS TO AVOID THEM

When promises in contracts fall short: a legal perspective A contract
dispute is a conflict or disagreement between parties. Disputes occur
when there are differing views or claims regarding the terms, obligations,
or rights outlined in the contract. Some of the most commmon causes of

disputes include ambiguity in the terms used — vague or [..]
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OTHER PARTY NOT COMING CLEAN? YOU CAN COMPEL THEM!

What is an application to compel and when would you use one? Are you
going through a hostile divorce and your spouse’s attorneys are not being
completely transparent in the discovery phase? Do you think your
employment has been wrongfully terminated but your employer is

withholding documents you need to make your case? In these..and [...]
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Trusts and maintenance

Trust-to-trust: Is a trust an option to ring-fence a maintenance obligation

upon divorce? Reprinted from iol.co.za, by Phia van der Spuy — 2021-11-04

A trust has various uses. A trust is a useful tool to utilise in a divorce
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Co-parenting: joint decision-making for your children

B

SIMON DIPPENAAR
— & ASBDCIATES —

Navigating co-parenting decision-making for major decisions When a

married couple with a child or children divorces, they may both hold
parental responsibilities and rights for their child. In many circumstances,
they may each act without the consent of the other. This often happens

when the child’s primary residence is with one parent, who is then [..]]
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